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Recommendation: That the Public Path Order for the stopping up (i.e. permanent 
extinguishment) of a section of Public Right of Way (PROW) 
223003 be made, subject to the approval of reserved matters 
application 2/2018/0155 and the conditions attached therein. 

Summary/Key Issues

Issue Conclusion

Necessity Test Detailed Site Layout plans provided by application 2/2018/0155 
indicate that a significant number of plots (houses, private gardens 
and boundary treatments) would be built on/over the alignment of 
existing PROW 223003 where it traverses the application site. 
Should this layout be approved and implemented therefore, it is 
considered that it would no longer be possible for the existing 
PROW route to be used.  Thus, in the circumstances of this case, 
having regard to the plans submitted for approval under planning 
application 2/2018/0155, it would be necessary for the stopping up 
of this section of PROW 223003 so as to enable the development 
to take place in accordance with those plans, should planning 
permission be granted. 
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Merits Test There will be some disadvantages arising from the proposal, 
principally relating to the quality and ambience of the existing 
PROW route for users when compared to the proposed permissive 
route through a housing development and from a greater proximity 
of pedestrians to vehicles and the need to cross an estate road. 
These disadvantages would be for a limited length of the existing 
PROW. 

There are also some benefits arising from the surfacing and 
lighting of the alternative route and from the increased connectivity 
of the route to other pedestrian and cycle routes in the locality. 
Ultimately, the proposed permissive route will see pedestrian 
access on a similar alignment retained through the site, connecting 
to PROW 223003, where it would continue towards Slate Fell in 
the east. The disadvantages of the Order to stop up this section of 
footpath are not considered to be of such significance or 
seriousness to justify refusal to make the Order.

Proposal

An application has been submitted under section 257 of the Town and Country Planning 
Act 1990 requesting the making of a Public Path Order for the stopping up (i.e. 
permanent extinguishment) of a section of Public Right of Way (PROW) 223003. The 
length of PROW 223003 to be stopped up extends to approx. 335m where it crosses a 
field to the north of Tom Rudd Beck in Cockermouth. It commences from a field gate 
adjacent to 36 Bellbrigg Lonning and extends easterly to a further field gate on the 
eastern boundary of the same field. 

The proposal to stop up the PROW is inter-related to planning permissions 2/2014/0381 
as amended by planning permission 2/2016/0670 (a hybrid planning application 
comprising a full planning application for 96 residential units and an outline application for 
up to 224 residential units) and the application for approval of reserved matters 
2/2018/0155, which seeks approval of the outstanding matters of layout, scale, 
appearance and landscaping from the earlier permission. The remaining 224 houses are 
proposed to be constructed within the field which PRoW 223003 presently crosses in 
part. 

The application for approval of reserved matters 2/2018/0155 proposes an alternative 
permanent permissive footpath route on a revised alignment through the proposed 
housing estate, retaining a footpath connection from Bellbrigg Lonning to land to the east 
where PROW 223003 continues towards Slate Fell. However, this is not proposed as a 
formal diversion of PROW 223003. It would be provided as part of the adopted highway 
within the estate layout proposed as part of the reserved matters application, or, if not 
adopted, as a publicly accessible permissive route. As such, this application is to stop up 
part of PROW 223003 and not divert it. 



Application 2/2018/0155 also provides details of a temporary permissive footpath route 
through the application site during the construction phase, which is likely to take a 
number of years given the scale of the development. This temporary route is proposed 
adjacent the northern boundary of the site, with Herras fencing to demarcate the route 
from the building site.  

At this stage, the LPA is deciding whether or not to make a Public Path Order to this 
effect. 

Site

PROW 223003 commences from an existing field gate directly to the north of 36 Bellbrigg 
Lonning in Cockermouth. It traverses across an open field presently used for grazing to 
the north of Tom Rudd Beck and to the south of a housing estate extending from Gable 
Avenue. The PROW continues in an easterly direction across the field towards adjoining 
fields, with a slight inclination north and then south. The public right of way then passes 
through a further field gate and continues east towards Slate Fell and the Lake District 
National Park. Land levels to the north of the PROW rise gradually, falling to the south.   
The PROW benefits from an open aspect, providing views to the Lakeland Fells. 

Process

The procedure for diversion or stopping-up of rights of way made under The Town and 
Country Planning Act 1990 is prescribed in Schedule 14 of The Town and Country 
Planning Act 1990 and The Town and Country Planning (Public Path Orders) 
Regulations 1993. It is summarised as follows:

An application under s257 of the Town and Country Planning Act 1990 requesting the 
making of a Public Path Order for the stopping up (i.e. extinguish) of a Public Right of 
Way (PROW) first receives informal consultation with relevant bodies and amenity 
groups. This consultation can result in amendments to the initial proposal.

Following this informal consultation, the Local Planning Authority must take a decision 
whether or not to make an Order. This is the matter for consideration of Members today. 
In the event that the LPA decides not to make an Order, the applicant is advised of this 
and the reasons why. There is no right of appeal, other than by Judicial Review. 

If an Order is ‘made’, notices advertising details of the Order are posted at both ends of 
the affected section of PROW and similar notices are published in at least one local 
newspaper and statutory consultees are notified. These notices give a period of 28 days 
in which representations or objections can be made. 

If at the end of the 28 day notification period no objections have been received, or if any 
so made are withdrawn, the LPA may confirm the Order without modification. Notices are 
again posted at the ends of the affected public right of way and in the press to this effect, 
and the applicant will be informed that the Order has been confirmed.

While an application to stop-up a public right of way can be made in advance of planning 



permission being granted, the Order cannot be confirmed until such time that planning 
consent has been granted. Therefore an unopposed Order may sit pending confirmation 
until such time that planning consent is granted. If planning consent is not granted then 
the Order cannot be confirmed.

If objections are received to an Order within the specified time limit and are not 
withdrawn, the LPA must refer the Order to the Secretary of State who will take the 
decision on whether or not to confirm the Order. An inspector will be appointed by the 
SoS who will either hold a local inquiry or receive written representations. 

Relevant Planning History

2/2018/0155 – Reserved Matters application for the erection of 224 dwellings (Phase 2) 
following approval 2/2016/0670. Pending. 

2/2016/0670 - Variation of condition 2 relating to approved plans on planning approval 
2/2014/0381. Approved. 

2/2014/0381 - Hybrid planning application comprising a full planning application for 96 
residential units incorporating landscaping, open space, access, highway works and a 
Blue wildlife biodiversity corridor including SUDS and the construction of a highway 
crossing over the Tom Rudd Beck, and an outline application for up to 224 residential 
units including open space, surface water attenuation, landscaping and access. 
Approved. 

Representations

To date, the Council has undertaken informal consultation on the original submission and 
additional information/amendments received in December 2018. Consultation has been 
with the Town Council and County Council, a range of amenity groups and with the 
public. Should the LPA be minded to ‘make’ the Order, further publicity (site notices and 
press notice) would be required as outlined above. 

Responses are summarised as follows:

Town Council

Recommended refusal: new adopted highway route detrimental to users enjoyment and 
the environment. Greenway required.

Cumbria County Council – Public Rights Of Way Officer

A route will still be available along the footway adjacent to the access road once this has 
been constructed to allow access onto the continuation footpath to Slate Fell.
Also, there will be a permissive temporary footpath made available around the north side 
of the development area during the construction period, this will allow safe pedestrian 
access for the period of the construction phase. We are therefore content with the 



changes proposed in the planning application and would not object to this.

We must again strongly advise that no obstruction to the existing PROW occurs
until the aforementioned order has been enacted.

Cumbria County Council Highways 

1st response – Object on basis that alternative route is not fully within the adopted 
highway.

2nd response - Bearing in mind the response from the Public Rights of Way Officer, the 
Highway Authority would raise no objection to the proposal as the full extent of the 
footway from boundary to boundary is proposed for adoption and will ensure a route from 
Bellbrigg Lonning to the Public Right of Way is available.

Ramblers Association

No comments received. 

Open Spaces Society

No comments received. 

British Horse Society

No comments received. 

Local Councillors

No comments received. 

Cockermouth Civic Trust

The Cockermouth and Civic Trust object to the temporary stopping up order of footpath 
223003. It is accepted that some diversion is required for the safe undertaking of the 
proposed building works but the existing path (or near alternative route) be maintained at 
all times. Given the likely lengthy building period of phase 2 it is reasonable to expect that 
full site diversion of stopping up is not implemented. Until confirmation of time periods, 
short section diversion routes etc are outlined the application should be refused.

Cumbria Constabulary

Only one dwelling (unit 78) directly overlooks this footpath where it enters the site. As 
previously referred, unit 57 presents only a blank gable wall towards it (and Unit 30 
adjacent to the spur to the south). I contend that this is insufficient supervision of 
formalised routes within the development.

Representations from the Public



282 letters of representation have been received from the public following informal 
consultation. 
280 letters raise objection to the proposal and are summarised as follows:

 Stopping the footpath would represent a serious loss of a right of way and amenity 
value.

 At a time when there is concern about obesity, footpaths should be being created 
not closed.

 Very popular route, used for a number of years.  
 This is an area popular with walkers, runners, and dog walkers.
 The Cockermouth Vision hopes to see green spaces protected and walking routes 

developed.
 Unclear whether there will be temporary access to Slate Fell during the build 

phase. 
 Who will police dog fouling on the revised route as walkers pass through to Slate 

fell?
 This application should be sent to all sports clubs within Allerdale together with 

The Ramblers Association, British Mountaineering Council, Fell running 
association, Friends of The Lake District, the LDPA.

 This has always been the aim of the developer and transparency at the outset 
should have been given. 

 Using the link once the development is built is a little worrying as, if the rest of the 
build is the same as the first phase then there are no designated footpaths 
meaning anyone using the proposed route would actually be walking on a road.

 No starting date for this suggested ‘stoppage’ of the footpath or for that matter any 
date when the ‘stoppage’ will end.

 There is no ‘definitive map’ of just where this ‘stoppage’ will start or where it will 
end on the existing right of way.

 A pedestrian route is not a public right of way and as such does not give the 
protection to the public that a right of way does; nor does it require the local 
authority to carry out any maintenance to it.

 The application submitted by Storeys is vague as to whether it is an application for 
stopping up or, as the plan attached to the application seems to indicate, is for a 
full diversion of the footpath/right of way. 

 It does not say how long it is envisaged the stopping up would last and how long 
the footpath would be out of use. 

 The diversion route is unsustainable in terms of numbers/safety this is already 
apparent from the houses which have been built so far given the numbers of cars 
etc. frequently parked on the existing part of the development. 

 The application from Storey Builders for a Stopping up Order contains insufficient 
information and detail to satisfy the test laid down by the High Court. 

 I do not think that the application meets either the necessity or merits test. It 
deprives the town and its citizens of a major route without providing a proper and 
viable alternate both while the development is being carried out, and thereafter, 
and it gives no details of how long the development work with take and, when a 
safe alternative route will be available both during and after the development 
completion. 

 The right of way must be reinstated as a purely pedestrian route, it is not to be 



shared with motor traffic. 
 There are limited public footpaths around Cockermouth and to close this would be 

detrimental to the residents and limit their access to Slate Fell and nearby green 
spaces.

 It would be damaging to the community by removing access to an area where 
people regularly commune and walk in significant numbers. It would also deny 
direct access to the top of the fell and the stunning views that await there.

 Denying access to this footpath is unequivocally NOT in the public interest. That 
public right of way is major source of relaxation and recreation for residents … and 
has been for generations!

 Access to Slate Fell is very important to residents of the town who struggle with 
mobility and physical and/or mental health. It is one of the lowest and most gentle 
walks that takes you out of town and into nature. Being relatively low gradient 
makes it accessible to those that are unable to manage larger hills and walks on 
the fells, and an accessible walk for those that do not drive or have transport to 
travel elsewhere.

 The proposed route that would be opened after development is essentially a 
roadside footpath through a housing development rather than a pedestrian only 
route. This again puts at a disadvantage those wishing to continue accessing the 
surrounding fells by exposing them to risk, as well as reducing the benefits of 
access green and open spaces easily.

 Once the development is completed (date unspecified), "a pedestrian route" (NOT 
a Public Right of Way) will be provided and the proposed route is indicated on the 
drawing. This appears to involve crossing two roads and is along a narrow 
footpath. There is no indication of pedestrian crossings over the roads. Safe 
access across the estates roads by the provision of footbridges.

 The beauty of that path is its all grass and that's what people want not pavements 
because you can go anywhere else in Cockermouth to walk on pavements.

 A solution must be found to keep the right of way open.
 The application to move the current open countryside footpath and replace with a 

close urban tarmac footpath, a route not similar in nature to the existing footpath. 
The footpath should be routed to the northern boundary of the site and a 
sufficiently wide enough footpath with rural edges…The footpath can still join to 
the eastern part of the site with minimal urban tarmac environment.

 What is required is a true footpath, free from vehicles similar to the cycle track. 
 If they had applied to move the footpath to a green lane at the edge of the site it 

would at least have shown some respect to the local population. However that 
would presumably reduce garden sizes by, say, 4 metres and reduce the selling 
price. The loss to Story’s of selling houses with smaller gardens is nothing 
compared to the value of the loss of amenity to Cockermouth by not providing an 
alternative safe and permanent green lane.

 No indication of how the right of access will enter / exit the development. The 
current gate and stile?

 The Developer should provide an entrance and exit for the right of way that 
promotes its use with residents and visitors. For example, a welcoming gate into 
the Slate fell estate, a map board on entry including historical pictorial information, 
clear sign posts through the development and an exit onto Slate fell. 

 This footpath is an irreplaceable resource with huge social benefits, evidenced by 
its long history of use. Social benefits – e.g. interactions between users. Cultural – 



access to the outdoors and views of the preserved Lake District national park. 
Similarly environment benefits – easy access to see the environment.

 The stopping of the path is in conflict with protecting and enhancing our natural 
environment. To enhance it would be the provision of more access, not less. 
Improving the conditions in which people live, work, travel and take leisure moving 
from a net loss of bio-diversity to achieving net gains for nature.

 Just stopping this path does not provide a creative way to enhance the place 
where we live.

 Contrary to national and local policies, this footpath is not surplus to requirements 
– it is heavily used by the general public to access all the benefits advocated in 
national guidance and the local plan.

 This footpath would class as a non-designated historic asset given it's longevity of 
existence and use, and the asset of accessible valuable views of the surrounding 
local and national park area. 

 The development should be planned to allow for a pre-existing right, as has 
happened in other estates.

 Once building is nearing completion and the route reopens this path needs to 
incorporate a green corridor across the site with bins provided for litter and dog 
waste as there will continue to be a significant number of walkers along the route. 
Ideally, grass verges and landscaping to encourage movement of wildlife and 
improve aesthetics with the new development. Again, ideally in a separate 
walkway similar to old railway line running past cemetery. Incidentally, there must 
be provision to link access to this popular cycle route. 

 Slate Fell is 'Cockermouth's fell' and gives the townsfolk immediate access to the 
fells and the upland landscape. Removing access to Slate Fell from the town, for 
however long dislocates the town from one of its prize assets and diminishes the 
'offer' that the town provides its population and visitors.

 Concern that a) uncertainty in the housing market will mean that the projected 
completion of the estate may be delayed, meaning the footpath/ access is not 
restored for many years and that b) once a ROW is 'stopped' that unforeseen 
factors arise and the developer is allowed never to reinstate it and c) the 
developer previously committed to retaining the ROW and this application 
dishonours the spirit of that commitment. 

 Walking on a pavement past a range of modern houses, plus parked and moving 
cars, does not offer what is being taken away from local walkers with or without a 
dog. Footpaths are a very valuable resource and Storey's should not be allowed to 
take them away in order to squeeze in three or four more houses.

 This stopping-up order fails the test of being necessary for the development, and 
the developer should return with an acceptable proposal before this right of way is 
lost forever. 

 To divert a footpath from a wide open "Greenfield Site" to a route through a new 
housing development is totally unacceptable and does not swap like for like. It is 
potentially dangerous for the users especially Children and the Elderly due to their 
exposure to hundreds of motorised vehicles that are becoming quieter with the 
advent of electric cars.

 To avoid delay, Story Homes should be asked to withdraw the present application, 
and re-submit to divert the footpath to the northern boundary of the field. 

 This proposed temporary arrangement would have to be in place for years, and 
would be a very ugly make shift attempt at that and not at all sympathetic to the 



aesthetic of the surrounding area.
 The alternative route is both less convenient and less enjoyable, contrary to 

section 118 of the Highways Act. 
 Defra ROW Circular 1/09- the effect development has on a ROW needs to be 

considered before planning approval is given and Para7.8 - any alternative route 
should avoid the use of estate roads wherever possible away from vehicular 
traffic.  

 How can it be that any temporary path could be closed for long periods? A 
footpath must be available to use without the applicant having the right to close it 
whenever they feel like it, which could be for as long as they want whenever they 
want.

 Permanent access must be guaranteed, & some other means of satisfying the 
demands of health & safety addressed. 

 The original concept of diverting the right of way by means of a dedicated, 
landscaped pedestrian footpath at the perimeter of the development should be a 
precondition before building is allowed to commence, as this preserves the pre-
existing right of way.

 Prior consultation between the developer, Allerdale Council & the County Council 
already on this issue. In the interests of transparency, one would have expected 
details of this consultation to have been made public in view of the considerable, 
legitimate disquiet expressed to planners about the safety issues surrounding the 
lack of dedicated pavements & poor road design within both phase 1 & 2 of this 
totally unwanted over-development.

 The proposed temporary diversion is partially acceptable, however there is an 
unacceptable loop after it passes the existing house, interrupting the direct line to 
the footbridge shown on the OS map, and leading to Slate Fell.

 The proposed permanent solution on completion of construction is totally 
unacceptable as it would not be traffic free. A greenway is required. This may 
mean that the proposed plot sizes would have to be reduced, or the development 
substantially re-planned. The developer must accept this, as the preservation of 
the footpath should have been included in the original plan. 

 The original concept of making the PROW a central feature of the development, 
through a dedicated, tree lined and landscaped green way should be reinstated 
and should be a pre-condition before construction of Phase 2 of this development 
is allowed to go ahead.

One letter has been received raising neither objection or support, summarised as follows: 

 Would like to see a temporary diversion route, round or through the development, 
created to keep the 'Fell' open rather than stopping access until the developer 
decides he has finished.

 See the logic in re-routing the footpath, which is the main access to Slate Fell from 
the town. From experience on similar developments elsewhere developers give 
little consideration to any users of the new route. The path usually meanders 
through the development on strips of land begrudgingly left between gardens with 
no way marking or lighting. Please use any influence you have to make this one 
different.

One letter of support has been received, summarised as follows:



 Thanks for listening to the local residents by providing a temporary access route 
across the site during building work.

 It is essential to allow access across the site to connect with existing footpaths and 
will be well used!

Main Issues:

Sections 257 and 259 of the Town and Country Planning Act are provided in full at Annex 
1. 

The above legislation establishes that an Order to stop up an application can be ‘made’ 
before the granting of any planning permission which has necessitated the Order, but 
that the Order cannot be ‘confirmed’ until planning permission has been granted. 

For clarification, the grant of planning permission does not entitle developers to obstruct 
a public right of way. The diversion or stopping up of footpaths, bridleways and restricted 
byways is a separate process which must be carried out before the paths are affected by 
the development. It cannot be assumed that, because planning permission has been 
granted for development, that an Order under section 257 will invariably be made or 
confirmed. Development, in so far as it affects a right of way, must not be started and the 
right of way should be kept open for public use, unless or until the necessary order has 
come into effect.

Section 257 determines that an LPA may make an Order if they are satisfied that it is 
necessary to do so. However, the Courts have established in more detail the legal 
principles to be applied when considering such an application, both the ‘Necessity Test’ 
and the ‘Merits Test’. The necessity test and the merits test must be considered 
alongside each other.

The legal principles established through the Courts are summarised as follows:

Necessity Test

 The relevant authority cannot confirm an order unless satisfied that a planning 
permission exists for development and that it is necessary to authorise the 
stopping up (or diversion) of the public right of way by the order so as to enable 
that development to take place in accordance with that permission;

 Necessity should be interpreted in accordance with the plans and conditions of a 
planning permission which allow the development to be carried out. Thus, the 
necessity test is concerned with whether such an order is necessary for that 
purpose;

 A Grampian planning condition can satisfy the necessity test; and
 The word "necessary" does not mean "essential" or "indispensable", but instead 

means "required in the circumstances of the case." Those circumstances must 
include the relevant terms of the planning permission.



Merits Test

 The relevant authority has discretion as to whether to confirm the order and 
therefore may refuse to do so;

 In the exercise of that discretion the relevant authority is obliged to take into 
account any significant disadvantages or losses flowing directly from the stopping 
up order which have been raised, either for the public generally or for those 
individuals whose actionable rights of access would be extinguished by the order. 
In such a case they must also take into account any countervailing advantages to 
the public or those individuals, along with the planning benefits of, and the degree 
of importance attaching to, the development. They must then decide whether any 
such disadvantages or losses are of such significance or seriousness that they 
should refuse to make the order; and

 The confirmation procedure for the stopping up order does not provide an 
opportunity to re-open the merits of the planning authority's decision to grant 
planning permission, or the degree of importance in planning terms to the 
development going ahead according to that decision.

Necessity Test

Planning application 2/2018/0155 seeks approval of reserved matters arising from outline 
planning permission 2/2016/0670 and includes details of the layout of the remaining 224 
dwellings approved as part of the earlier application. Amended Plan 10D-STO-100 Rev 
DD Detailed Site Layout 07.12.18 (West) and Amended Plan 10D-STO-100 Rev DD 
Detailed Site Layout 07.12.18 (East) indicate that a significant number of plots (houses, 
private gardens and boundary treatments would be built on/over the alignment of existing 
PRoW 223003 where it traverses the application site. Should this layout be approved and 
implemented therefore, it is considered that it would no longer be possible for the existing 
PRoW route to be used.  Thus, in the circumstances of this case, having regard to the 
plans submitted for approval under planning application 2/2018/0155, it would be 
necessary for the stopping up of this section of PRoW 223003 so as to enable the 
development to take place in accordance with those plans, should planning permission 
be granted. 

Should the plans submitted under planning application 2/2018/0155 not be approved, 
then it would not be necessary to make an Order stopping up this section of PRoW 
223003. 

Merits Test

(1) Retention of public access 
Whilst the submitted application seeks to stop up part of the PRoW for a length of 
approx. 335 metres, the reserved matters application proposes an alternative permissive 
route through the proposed housing estate that would fall within the adopted highway. As 
such, a pedestrian route connecting Bellbrigg Lonning to Slate Fell would be retained. 
The proposed permanent permissive route would follow an amended alignment, but this 
re-alignment does not differ significantly from the existing PRoW route across the field. It 
provides a more direct line across the field to the eastern boundary. Provision of an 
alternative public route through the site is considered to mitigate for the physical loss of 
the PRoW route. 
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(2) Physical characteristics of the existing and proposed route
The existing route presently crosses a grassed and undulating field. The route is 
accessible by foot and is not dissimilar from other rural PRoW routes in the locality in 
terms of the conditions of the terrain. 

The proposed permanent permissive route would follow a pedestrian footpath adjacent to 
the highway for much of its length through the proposed housing estate. It would be 
surfaced predominantly in tarmacadam or stone sets, with kerbs/dropped kerbs where 
necessary. 

The gradient of the permissive route would not differ significantly from that of the existing 
route, if anything, any incline is likely to reduce as part of the proposed route as there is 
less deviation to the north. The smooth surfacing to the proposed permissive route is 
likely to improve accessibility, particularly for the less ambulant. 

At present, the existing PRoW benefits from sign posts at the western and eastern extent 
of the application site. The proposed reserved matters application includes details of new 
signage along the permissive route that would include for 2 footpath signs (2.0m in 
height) at the eastern and western extents of the site, 3 x way marker signs along the 
route of the footpath where internal junctions exist and 9 x stone flags inlaid within the 
route with a proposed route motif. The proposed signage scheme is considered to be 
sufficient to direct the public through the proposed housing estate from Bellbrigg Lonning 
to where PRoW 223003 will continue at the eastern boundary.   

(3) Quality and Ambience of the existing and proposed route
The existing footpath traverses an open grassed field, with panoramic views to the east 
and south towards the Lakeland Fells. Users of the length of PRoW subject of this 
application, whilst noting the presence of housing to the north, west and south, would 
appreciate a semi-rural and relatively tranquil ambience, with open and attractive views. 

The proposed route would see a marked change in the experience of users, arising from 
the routing through the proposed housing estate. Any sense of being within a rural setting 
would be lost, as would the tranquil ambience. Whilst glimpsed views of the Fells might 
be possible through buildings, open panoramic views would no longer be possible from 
much of the pedestrian route. 

However, it is noted that these changes to the experience of footpath users would be for 
a limited length of the footpath only – approx.335 metres. Beyond the eastern boundary 
of the site, PRoW 223003 would continue to extend eastwards, providing both a rural and 
tranquil route, with panoramic views. 

It is also noted that had an alternative housing layout been pursued which allowed for the 
current alignment of the PRoW to be retained through the site, the resulting impact on 
users of the PRoW would have been similar to that proposed for future users of the 
proposed permissive route, i.e. the experience would change from a semi-rural open field 
to that of a housing estate. 

Some attempts have been made by the applicant to elevate the proposed permissive 



footpath route above and beyond a standard footway within a housing estate. The 
footpath will include a grassed verge between the road and highway, with intermittent 
tree planting. The route will continue to pass the retained Oak tree to the south of 
Ullswater Drive, which is a landmark feature of the existing route. The footpath itself will 
include motif markers inlaid into the tarmac, to elevate the route and create a visual 
interest. Whilst these measures are beneficial, they are not sufficient in themselves to 
mitigate fully the negative change resulting in the quality and ambience of the route. 

However, whilst it is acknowledged that the quality and ambience of the route would no 
doubt change negatively for footpath users, on the basis that this is for a limited length 
only, such disadvantages or losses are not considered to be of such significance or 
seriousness to justify refusal to make the Order. 
  
(4) Permeability/Connectivity of the existing and proposed route

The proposed permissive route would ensure that the physical connectivity from west to 
east is retained as discussed in point (1) above. The surfacing of the proposed 
permissive route may improve accessibility for the less ambulant as noted in point (2) 
above. As a result of the proposal, it is considered likely that connectivity could increase 
as a result of the proposal. This is because at present, the PRoW crossing the site runs 
east/west only. The remaining field lies within private ownership with no known 
established access rights other than along the PRoW alignment. The proposed 
permissive route would provide public footpath links through the housing estate to the 
south particularly, connecting to the cycle route 71 along the path of the former railway 
line, extending west past the cemetery and south to Strawberry How Road.  It would also 
provide for connections up to the existing stile at Ullswater Drive and to the play area at 
Bellbrigg Lonning. As such, it is considered that the proposal would improve formal 
connectivity in the locality. 

(5) Safety
The existing PRoW route crosses an open field and therefore only agricultural vehicles 
would be likely to be used at this location. Therefore the existing PRoW route is 
considered to be very safe for pedestrians in this respect. The proposed permissive route 
would be aligned adjacent to an estate road, and therefore, whilst not heavily trafficked 
and not considered dangerous, it would not be as safe for pedestrians as the existing 
PRoW. 

However, as noted above, had a housing layout been pursued that accommodated the 
existing PRoW alignment, the resulting impact would have been similar in terms of a 
pedestrian route extending through a housing estate. 

The proposed permissive route does provide a verge with intermittent trees to much of 
the proposed route, providing a greater physical separation between the pedestrian 
footpath and the highway than is the norm. 

In other respects, the proposed route is likely to improve safety for pedestrians through 
the provision of a smoother surface and street lighting, where no lighting exists along the 
PRoW at present.    



To conclude on this matter, there will be some disadvantages arising from the proposal, 
principally relating to the quality and ambience of the existing PRoW route when 
compared to the proposed permissive route through the housing development and from a 
greater proximity of pedestrians to vehicles and the need to cross an estate road. These 
disadvantages would be for a limited length and would likely arise from an alternative 
scheme that retained the existing PRoW alignment through the proposed housing estate. 
There are also some benefits arising from the surfacing and lighting of the route and from 
the increased connectivity of the route to other pedestrian and cycle routes in the locality. 
Ultimately, the proposed permissive route will see pedestrian access on a similar 
alignment retained through the site, connecting to PRoW 223003, where it would 
continue east. The disadvantages of the Order to stop up this section of footpath are not 
considered to be of such significance or seriousness to justify refusal to make the Order.

Other Issues:

None

Recommendation/Conclusion

The application seeks the stopping up (extinguishment) of a length of Public Right of Way 
223003, extending to 335 metres where it crosses a field to the north of Tom Rudd Beck 
and to the south of Ullswater Drive, Buttermere Close and Loweswater Close. 

The LPA must decide whether to make the order, having regard to both the necessity test 
and merits test. Any positive decision to make an Order would require further publicity, 
and subsequent to this, the LPA can only decide to then confirm the Order if no 
objections are received or any objections made are subsequently withdrawn. If objections 
remain, then the decision to confirm the Order or not must be taken by the Secretary of 
State. 

Having regard to the layout of housing as submitted under an application for the approval 
of reserved matters 2/2018/0155, Officers consider that it would be necessary for the 
stopping up of this section of PRoW 223003 so as to enable the development to take 
place in accordance with those submitted plans, should approval be granted.

In considering the merits test and the benefits/disadvantages of the stopping up of this 
section of Public Right of Way along with the permanent permissive route provided as 
part of planning application 2/2018/0155, overall, the disadvantages of the Order to stop 
up this section of footpath are not considered to be of such significance or seriousness to 
justify refusal to make the Order. 

As such, the Officer recommendation is to support the making of the Order. This 
recommendation is on the basis that an alternative temporary and permanent pedestrian 
route would be secured by conditions recommended to be attached to reserved matters 
application 2/2018/0155. The recommended conditions are highlighted here for 
completeness:



        No development shall commence on plots 51 - 57, 58 - 92, plots 100 - 105, 113 
- 122, or on the proposed highway beyond plot 50 unless and until a footpath 
Stopping Up Order for Public Right of Way 223003 has been made and 
confirmed by the LPA or the Secretary of State for its full length where it 
crosses the application. 

       Reason: To ensure that the development does not obstruct PROW 223003 which 
presently crosses the site.

Should a Stopping Up Order for Public Right of Way 223003 (where it crosses 
the application site) be made and confirmed by the LPA or the Secretary of 
State, a temporary permissive pedestrian  footpath shall be made available for 
immediate public use through the site from Bellbrigg Lonning in the west 
(adjacent to 36 Bellbrigg Lonning) to PRoW 223003 at the eastern boundary, 
until such time as the permanent permissive route through the site as shown 
on drawings PROW Strategy Rev A, received on the 3rd January 2019, is made 
available for use along its entire length. The temporary footpath route shall 
either follow the alignment of PRoW 223003 as presently exists across the 
site, or the temporary route as shown on Management Layout Plan Rev C. 

       Reason: To ensure that a permissive pedestrian footpath through the site connecting 
Bellbrigg Lonning to PROW 223003 is retained and at all times.

Prior to the stopping up of PRoW 223003 where it crosses the site, a detailed 
Footpath Management Plan shall be submitted to and approved in writing by 
the Local Planning Authority. The Footpath Management Plan shall detail how 
the temporary permissive footpath through the site from Bellbrigg Lonning in 
the west (adjacent to 36 Bellbrigg Lonning) to PRoW 223003 at the eastern 
boundary as specified in condition 17 will be managed through all phases of 
the construction of the development, including details of any temporary 
closures, signage and notification to the public. The development shall be 
completed only in accordance with the approved Footpath Management Plan. 

       Reason: To ensure that any closure of the temporary permissive footpath is 
minimised, that sufficient notice and publicity is provided to the public and that the 
safety of pedestrians is duly considered. 

Whilst section 257 (2)(a) of the Act provides the ability to secure an alternative highway 
route through the making of an Order, it is not considered necessary to duplicate the 
provision secured through conditions recommended for application 2/2018/0155. It is 
intended that the permanent pedestrian route through the site will be adopted by Cumbria 
County Council as part of the highway. Should it not be, then adequate conditions are 
proposed to secure and maintain a permanent pedestrian route through the site.   

Annex 1

257    Footpaths, bridleways and restricted byways affected by development: 
orders by other authorities.

(1) Subject to section 259, a competent authority may by order authorise the 
stopping up or diversion of any footpath bridleway or restricted byway if they are 



satisfied that it is necessary to do so in order to enable development to be carried 
out—

(a)       in accordance with planning permission granted under Part III or section          
293A, or

(b)       by a government department.

(1A) Subject to section 259, a competent authority may by order authorise the 
stopping up or diversion in England of any footpath, bridleway or restricted 
byway if they are satisfied that—

(a) an application for planning permission in respect of development has been 
made under Part 3, and

(b) if the application were granted it would be necessary to authorise the 
stopping up or diversion in order to enable the development to be carried out.

(2) An order under this section may, if the competent authority are satisfied that it 
should do so, provide –

(a)  for the creation of an alternative highway for use as a replacement for the 
one authorised by the order to be stopped up or diverted, or for the 
improvement of an existing highway for such use; 

(b) for authorising or requiring works to be carried out in relation to any 
footpath bridleway or restricted byway for whose stopping up or diversion, 
creation or improvement provision is made by the order;

(c) for the preservation of any rights of statutory undertakers in respect of any 
apparatus of theirs which immediately before the date of the order is 
under, in, on, over, along or across any such footpath bridleway or 
restricted byway];

(d) for requiring any person named in the order to pay, or make contributions 
in respect of, the cost of carrying out any such works.

(3) An order may be made under this section authorising the stopping up or 
diversion of a footpath, bridleway or restricted byway which is temporarily 
stopped up or diverted under any other enactment.

(4) In this section “competent authority” means—
(a) in the case of development authorised by a planning permission, the local 

planning authority who granted the permission or, in the case of a permission 
granted by the Secretary of State, who would have had power to grant it; 

(b) in the case of development carried out by a government department, the local 
planning authority who would have had power to grant planning permission 
on an application in respect of the development in question if such an 
application had fallen to be made.



(c)  in the case of development in respect of which an application for planning 
permission has been made under Part 3, the local planning authority to whom 
the application has been made or, in the case of an application made to the 
Secretary of State under section 62A, the local planning authority to whom 
the application would otherwise have been made.

259     Confirmation of orders made by other authorities.

(1)An order made under section 257 or 258 shall not take effect unless confirmed 
by the Secretary of State or unless confirmed, as an unopposed order, by the 
authority who made it.

(1A) An order under section 257(1A) may not be confirmed unless the Secretary 
of State or (as the case may be) the authority is satisfied—

(a) that planning permission in respect of the development has been 
granted, and
(b) it is necessary to authorise the stopping up or diversion in order to 
enable the development to be carried out in accordance with the 
permission.

(2) The Secretary of State shall not confirm any order under section 257(1) or 
258 unless satisfied as to every matter as to which the authority making the order 
are required under section 257 or, as the case may be, section 258 to be 
satisfied.

(3)The time specified—
(a) in an order under section 257 as the time from which a footpath, 
bridleway or restricted byway is to be stopped up or diverted; or

(b) in an order under section 258 as the time from which a right of way is to be 
extinguished,
shall not be earlier than confirmation of the order. 
(4)Schedule 14 shall have affect with respect to the confirmation of orders under 
section 257 or 258 and the publicity for such orders after they are confirmed.








